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DEFRA Review of Inert Waste Regulation
Introduction

The Chartered Institute of Building (CIOB) represents, on behalf of the public, the most diverse set of professionals in the construction industry. Our role is to:

· Promote the importance of the built environment

· Lead the industry to create a sustainable future worldwide

· Encourage leadership potential

· Promote the highest standards in quality, safety and qualification

· Create an industry where excellence prospers.
We have over 42,000 members around the world, and are considered to be the international voice of the building professional, representing an unequalled body of knowledge concerning the management of the total building process.

CIOB members are skilled professionals with a common commitment to achieving and maintaining the highest possible standards. Chartered Member status, represented by the designations MCIOB and FCIOB, is recognised internationally as the mark of a true professional in the construction industry.

The CIOB is also a member of the Society for the Environment and is able to award the Chartered Environmentalist qualification. We currently have over 300 Chartered Environmentalist members and this number is increasing all the time.
Our submission has been developed for the public benefit and is also informed by feedback from our members. A written circular was sent to all CIOB ambassadors
 and to members with expertise in this area. Their feedback has been analysed and this submission represents the consensus viewpoint.

Executive Summary 
The CIOB welcomes the opportunity to submit comments on the review of inert waste regulations. We are happy to make further contributions to the consultation process if it is considered to be useful to ensure a workable solution for the construction industry.

In principle, we are supportive of a more risk-based and proportionate approach to the regulation of inert waste, and we commend DEFRA for taking the initiative to this end. However, the CIOB has a number of concerns with the proposals in the discussion document, and these are explored in more detail below. 
The CIOB submits:

· The review of inert waste regulations must lead to the effective and efficient re-use of secondary raw materials to enable the construction industry to reduce its dependency on landfill, and thus be more sustainable.

· The proposals have the potential to add to the existing regulatory burden in terms of how the Construction Industry approaches the earthworks element of construction.
· The proposals are based on an extension of established Waste Management Licensing and Environmental Permitting legislation, which have long been considered inappropriate in the context of UK construction.
· The proposals do not consider the role and robustness of extant planning legislation, which effectively permits, controls, validates and verifies what takes place on any conventional construction site.
· The proposals could expose the construction industry to a duplicate and uncertain approval process under the emerging Environmental Permitting regime.
· The proposals fail to address two issues that are of intrinsic importance to the UK construction industry - the need for clarity on the UK Government’s definition of waste, and the availability of a comprehensive series of Soil Guideline Values (SGV’s). 
· There is an opportunity for the CIOB and DEFRA to engage in meaningful discussions to develop protocols for the construction industry. The CIOB could offer the expertise of its members to facilitate this process.
General Comments
The CIOB welcomes the Government’s commitment to improve the way business is regulated (as stated in paragraph 2.1), however we are concerned that the underlying proposals and recommendations in the discussion document could have the opposite effect on the construction industry. We believe that the proposals will not only affect how we continue to approach the redevelopment of contaminated land, but they will also have a significant effect on all new construction projects.
It appears that the proposals in the discussion document are based on an extension of established Waste Management Licensing/Environmental Permitting legislation – a concept that has long been considered inappropriate in the context of UK construction. Furthermore, the proposals do not consider the role and robustness of extant planning legislation, which effectively permits, controls, validates and verifies what takes place on any conventional construction site, irrespective of whether this involves construction for a corporate client or relates to the provision of new housing - (Ref: PPS 23: Planning & Pollution Control).  

In their current form, the CIOB feels the proposals have the potential to expose the Industry to a duplicate and uncertain approval process under the emerging Environmental Permitting regime.

In addition to the points above the CIOB is concerned that the discussion document fails to address two issues that are of intrinsic importance to the UK construction industry:
1. UK Government’s definition of ‘waste’
2. The availability of a comprehensive, sensible and workable series of Soil Guideline Values (SGV’s) – these are particularly relevant in terms of earthworks and site remediation given that the SGV set for a particular contaminant will be a key component in determining whether or not any associated excavation arisings fall into the category of hazardous, non-hazardous or inert ‘waste’.
It is clear that these issues play a crucial part in influencing the investment, technical and commercial decisions that are routinely made by the construction industry. Given their inter-relationship and inter-dependence, particularly when dealing with the remediation of contaminated land or indeed any new construction project, the importance of a satisfactory and expedient resolution cannot be over-stated. 
On both counts discussion and debate has persisted for many years at the expense of pragmatic and workable solutions. Such hiatus creates frustration, confusion and inevitably affects key investment decisions. All too often, draft guidance and suggested protocols have been produced without any real understanding of the construction process and in many instances, without involving the industry and key Professional Institutions. 
The continued lack of a definition for waste has a direct impact on how the construction industry approaches the investigation, remediation and construction of any project. Indeed, when it comes to the selection of remediation options for contaminated land the eventual choice often hinges on not only the definition of ‘waste’ but how this definition is likely to be interpreted by the different regional offices of the Environment Agency. There is sufficient and compelling anecdotal evidence readily available that identifies significant regional variations.

Despite the EA’s attempts to have some degree of consistency, the area of exemptions, especially in terms of ground-related/earthworks construction, is particularly vulnerable in this regard.
In conclusion, the discussion document states that the aim of the review is to “provide a more risk-based and proportionate approach to the regulation of inert waste”. Such a concept is most welcome given that it is entirely consistent with how the construction industry approaches the design and construction of any project. However, there is an underlying fear that any flexibility, implied or otherwise, will still be restricted by the prevailing and/or the eventual definition of waste.
Having identified a number of concerns with the proposals, the CIOB would like to reinforce our willingness to engage in meaningful discussions to develop industry protocols and work with DEFRA to ensure a workable solution for the construction industry.
Specific Comments
 Q 1: What are the advantages and disadvantages of the quality protocol approach in the regulation of inert CD & E waste?

There are no issues in placing greater reliance on quality protocols providing that that these in turn are robust, produce secondary raw materials that are fit for purpose and have Regulator acceptance and/or approval throughout the UK. In addition Highway and Sewerage Authorities must be encouraged to re-write their specifications to facilitate a much wider use of recycled aggregates/materials. It is worth pointing out that many Highway and Sewerage Authorities still require the construction of adoptable estate roads and sewers to use natural quarried aggregates. A failure to respect this specification requirement exposes House-builders in particular to the non-adoption of newly constructed infrastructure – for the House-building Industry, this is unacceptable.
In addition and by way of further comment, the WRAP Protocol referred to in paragraph 3.15 of the discussion paper imposes no requirement for the undertaking of an extended chemical analysis of ‘protocol compliant materials’. 
In a construction context and given that some of these materials can be destined for the most sensitive of end-uses, namely housing with gardens, (inert capping layers) and/or vulnerable groundwater locations, the lack of chemical provenance could be a bar to their use; that is unless the purchaser of these materials is prepared to undertake more stringent and expensive chemical testing as part of the validation/verification process.
Indeed the Environment Agency and Local Authority EHO’s together with bodies such as the NHBC and Zurich are very particular when it comes to the chemical characteristics of any materials imported onto a site. Furthermore, materials that are often classed as ‘inert’, for example, rocks, soil and recycled aggregates, can often contain contaminants at levels that are far in excess of current SGV’s – (Ref: British Geological Survey (BGS) – Regional Geo-chemistry Series). Typically, naturally occurring topsoil in South Liverpool has an average Arsenic content of 41ppm against an SGV remediation level of 20ppm. (Road planings often used as low-grade fill may contain tar binders – this renders them as hazardous waste). In the former case this subtle difference in contaminant concentration has often prevented the re-use of natural topsoil on construction projects located in adjacent Local Authorities on the basis that the material is actually classed as ‘waste’. However, by contrast the topsoil can be re-used on an indigenous site without any form of evaluation/consideration. Examples such as this are common and serve to demonstrate just how important a resolution to the SGV issue really is.   
Q 2: What are the advantages and disadvantages of using guidance to deal with the distinction between recovery and disposal for the deposit of waste on land?

See first paragraph of the response to question 1.  In addition, what is being proposed is effectively placing considerable reliance on semantics surrounding the definitions of recovery and disposal – this is not helpful. Moreover, these are not terms synonymous with the construction process and have more to do with waste management in its strictest sense. The construction industry cannot avoid ground-breaking excavations and the generation of excavation arisings. From anecdotal, albeit limited evidence collected by our members, it is apparent that 80% of all arisings usually fall into the category of inert and/or non-hazardous waste. These materials continue to have engineering utility and subject to an appropriate risk assessment, they can be re-used without prejudicing any sensitive receptors and/or the wider environment.
We would contend that this is an area where dedicated guidance, prepared in conjunction with the Construction Industry, could make a significant contribution to efficient regulation in addition to sustainable construction. 
Q 3: What are the advantages and disadvantages of adopting a common approach for characterising waste for permitted recovery and disposal operations which involve the permanent deposit of inert waste on land?

Note again the reliance on waste management terminology and it is difficult to see how this question relates to the construction process. Construction sites in their strictest sense are not landfill operations. This takes us back to the opening comment that these proposals are an example of waste management licensing and regulation (Environmental Permitting) being applied to construction – which is not appropriate.
Q 4: What are the advantages and disadvantages of the three options for financial provision for landfills for inert waste?

In many respects, if inert landfill sites have been appropriately engineered and managed then in theory there should be no requirement to impose aftercare costs. However, this is a somewhat obscure question given that the UK’s primary objective is to reduce/eliminate the Construction Industry’s dependency on landfill per se. Therefore is this question set in terms of future landfill facilities that are to be provided or relative to historic landfill sites where we know the standards of investigation and containment engineering vary from non-existent to quite poor? More importantly, if this proposal is being targeted towards those construction projects where inert excavation arisings can be appropriately risk-assessed and re-used on site then it will be unacceptable to impose some form of financial contingency to cover future after-care etc. Indeed, in terms of residential development sites this would have serious debilitating consequences and could seriously undermine the Government’s housing objectives. In short, further clarification on where and how this part of the proposal is intended to apply in the context of the UK construction industry is required and as a matter of expediency.
Q 5: What are the advantages and disadvantages of adapting legislation for landfills for inert waste and providing a power for the Environment Agency to determine whether or not to require a geological barrier on the basis of environmental risk? 

In many respects the response to question 4 applies here also and further typifies the application of waste management procedures to UK construction.
Q 6: What are the advantages and disadvantages of maintaining the current liquid to solid ratio and of the possible adoption of the single stage test for inert waste?

If this is to apply solely to licensed landfill sites then providing there have been no identifiable and consistent environmental breaches then this would provide some justification for maintaining the present ratio. It would therefore follow that in terms of off-site disposal of excavation arisings from the construction process, the same ratio can be applied to inert materials destined for landfill. 
Q 7: What are the advantages and disadvantages of a more consistent terminology for describing inert waste going to landfill?

It would seem appropriate to retain the present waste ‘coding’ system but extend the narrative descriptions to better describe inert, soil and rock construction arisings. 

Q 8: What other approaches could meet the objectives of: promoting a sustainable use of inert waste; protecting the environment from inappropriate activity and minimising the regulatory burden for both industry and the regulator? 
The construction industry generates over 90 million tonnes of ‘construction and demolition waste’ each year. However, how this total figure breaks down into the three statutorily defined waste streams lacks definitive quantification. That said from anecdotal evidence and published Corporate Responsibility statements, inert and non-hazardous bulk materials (soils, rocks, demolition arisings etc) will make up the greatest quantity of construction waste that is disposed to landfill. However, these materials are capable of far greater re-use than at present and it seems most appropriate that this should be the primary objective. 
If protocols are considered to be the way forward to secure a greater use of these materials then these should be prepared in conjunction with the construction industry. Moreover, it is incumbent upon those tasked with undertaking this work that they have a clear understanding of the site evaluation and construction process. By following the simple concept of material speciation, specification compliance, risk-assessed re-use, validation and verification then there is nothing preventing this approach from making a significant contribution to sustainable construction. 
More importantly perhaps, given that the UK planning system provides an efficient and effective legislative means of controlling what happens on any site, why should we not maximise the benefits that accrue from our existing regulatory planning framework?  Finally, rather than label these materials as waste, why not re-define inert and non-hazardous excavation arisings as secondary raw materials? It is accepted that this approach was taken in Germany approximately four years ago and that it invited infraction proceedings from the EU. However, we are four years on and in terms of the definition of waste, none of the ECJ Decisions that the UK Government has come to rely upon are directly related to the construction process. Surely, we have reached the stage when the concept of sustainable construction becomes the over-arching requirement for guidance and protocols? The EU have at last begun to recognise the importance of sustainable construction; the effective and efficient re-use of ‘secondary raw materials’ is an intrinsic part of reducing our dependency on landfill.
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� The CIOB operates an Ambassador Programme to engage members to represent the Institute, develop CIOB policy and further the objectives of the CIOB for the benefit of the public. 





